IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

PETER FASANYA : ClVIL ACTI ON
V. :
ALLSTATE | NDEMNI TY COVPANY : NO. 00-2068

VEMORANDUM AND ORDER

BECHTLE, J. Decenber , 2000
Presently before the court are defendant Allstate |Indemity

Conmpany's ("Allstate") Mtion for Summary Judgnent and notion to

file a reply menorandum and plaintiff Peter Fasanya's

(" Fasanya") oppositions thereto. For the reasons set forth

bel ow, the court will grant the notions.

BACKGROUND

Soneti nme before May 2, 1998, Fasanya purchased an autonobile
i nsurance policy fromAllstate through insurance agent M chael
Zirolli. (Compl. 9 3.) The policy becane effective on May 2,
1998.' 1d. 1 5. On May 13, Allstate sent Fasanya a bil
i ndi cating a m ni rum anount due of $161.09. (Linda Sisson Aff.
Ex. A.) On June 13, when no paynment was received, Allstate sent
Fasanya an Autonobil e Cancell ation Notice for Non-Paynment of
Premum 1d. 1T 3-4 & Ex. B. The Cancellation Notice stated
that the mninum anount due was $327.18. 7 (Fasanya Aff. 13;

Sisson Aff. Ex. B.) It also stated: "The insurance afforded

1 Al dates are 1998, unl ess ot herw se not ed.

2 That anmount included the $161.09 that was past due from
the May 13 invoice. (Sisson Aff. Ex. B.)



under your policy will be canceled if we do not receive the

M ni mum Anmount Due before the Cancel Date and tine of: 12:01 a.m
Standard Tine on July 2, 1998." (Sisson Aff. Ex. B; Fasanya Aff.
13.)

On July 1, 1998, Fasanya's wife filled out the paynent stub
fromthe cancellation notice and nailed $200.00, |ess than the
m ni num anmount due, to Allstate. (Fasanya Aff. T 5; Sisson Aff.
Ex. C) On July 3, Allstate received this paynent. (Sisson Aff.
1 6.) Asoon July 3, Allstate sent an Autonobile |nsurance
Speci al Notice to Fasanya, which stated:

Pl ease be advi sed that your cancellation effective date

is/was 12:01 a.m on July 2, 1998.

Your payment of $200.00 was received on July 3, 1998.

Thi s amount has been applied to your policy; however, as of

the date of this notice, we still have not received the ful

m ni nrum anount due. Please note that the Cancell ation

Notice previously sent to you on June 12, 1998 will be

enforced unless the full M ninmm Anount Due is received on

or before July 2, 1998.

In order to avoid having your policy cancel, we nust receive

an additional paynment of $132.18 before 12:01 a.m on July

2, 1998.

O herwi se, your policy will termnate according to the

Cancel l ation Notice we previously sent you.

The anount due includes a paynent fee of $5.00.

| f you have any questions, please contact your agent.

(Sisson Aff. Ex. D; Fasanya Aff.  7.)

On July 11, Fasanya was involved in an autonobile accident.
(Conpl. 97 8-9.) On July 13, Fasanya nuailed the remaining
paynment of $132.98, which Allstate received on July 16. (Fasanya
Aff. § 10; Sisson Aff. § 10 & Ex. E-) On July 23, Fasanya
notified Allstate of the accident. (Robert Edwards Aff. at § 3.)

Al l state did not provide coverage and Fasanya al |l eges that



Al'l state denied benefits in bad faith.

Fasanya filed his Conplaint in the Court of Conmon Pl eas of
Phi | adel phia County. Because the federal courts have ori gi nal
subject matter jurisdiction based on diversity of citizenship, 28
US C 8 1332, Allstate renoved the action to this court on April
20, 2000. On June 29, 2000, Allstate filed the instant notion
for summary judgnent. On July 20, 2000, Fasanya filed his
response. On July 27, 2000, Allstate filed a notion for |eave to

file areply.?®

3 Fasanya asserts that the court does not have

jurisdiction to decide the instant notion. (Pl.'s Mem of Law in
Qop'n to Def.'"s Mot. for Leave to File Reply to Cpp'n to Mdt. for
Sutmm J. ("Pl.'s Opp'n to Reply") at 6.) He is mstaken. Hi's
assertion may spring fromthe fact that, on June 30, 2000,
Fasanya filed a notion for |eave to anend his Conplaint and

permt joinder of Zirolli, a non-diverse defendant. Fasanya
asserted, inter alia, that he sought to join Zirolli because
Zirolli's alleged statenents regardi ng whet her Fasanya's policy

| apsed adversely inpacted Fasanya's opportunity to settle his
claimwith Allstate. (Am Conpl. § 42-43 & 49-50.)

However, this case was properly renoved. Under 28
US. C 8 1447(e): "[i]f after renoval the plaintiff seeks to join
addi ti onal defendants whose joinder woul d destroy subject matter
jurisdiction, the court may deny joinder or nay pernit joinder
and remand the action to the state court.” A court "faced with
an anended pl eadi ng nam ng a new nondi verse defendant in a
renoved case, should scrutinize that anendnent nore closely than
an ordi nary anmendnent." Hensgens v. Deere & Co., 833 F.2d 1179,
1181 (5th Gr. 1987). A trial court "should | ook wth particul ar
care" at a plaintiff's notive in joining a defendant in renova
cases "when the presence of a new defendant will defeat the
court's diversity jurisdiction and will require a renmand to the
state court." dinco v. Roberts, 41 F. Supp. 2d 1080, 1083 (C. D
Cal. 1999) (citing Desert Enpire Bank v. Ins. Co. of NN Am , 623
F.2d 1371, 1376 (9th GCir. 1980)). According to the Third
Circuit, "the grounds that could justify a denial of |leave to
amend are undue delay, bad faith, dilatory notive, prejudice, and
futility.” In re Burlington Coat Factory Sec. Litig., 114 F. 3d
1410, 1434 (3d Cr. 1997).

On Decenber 14, 2000, however, Fasanya w thdrew his

(continued...)




1. LEGAL STANDARD

Summary judgnent shall be granted "if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party
is entitled to judgnent as a matter of law" Fed. R Cv. P.
56(c). A factual dispute is material only if it mght affect the

outcone of the suit under the governing |law. Anderson v. Liberty

Lobby, Inc., 477 U S. 242, 248 (1986). \Whether a genui ne issue

of material fact is presented will be determ ned by asking if "a
reasonable jury could return a verdict for the non-noving party."
Id. In considering a notion for summary judgnent, "[i]nferences
should be drawn in the |light nost favorable to the non-noving

party, and where the non-noving party's evidence contradicts the

movant's, then the non-novant's nust be taken as true." Big

Apple BMN Inc. v. BMVof N. Am, Inc., 974 F.2d 1358, 1363 (3d

Cr. 1992) (citation omtted).

I11. DI SCUSSI ON

Under Pennsylvania |law, an insurer may cancel an insurance

3(...continued)
Motion to Arend the Conplaint and Permt Joinder (Doc. # 9).
Consequently, the follow ng notions will be denied as noot:
Al state's Motion to Strike Plaintiff's Unauthorized New and
Materially Different Version of H's Proposed Anended Conpl ai nt
| nproperly Attached to Plaintiff's Reply to Mtion for Amendnent
and Joi nder (Doc. # 14) and Fasanya's Mdtion to File a Reply to
Qpposition to Motion for Amendnent and Joi nder (Doc. # 17).

4



policy when the insured fails to pay his premium 40 Pa. Cons.
Stat. Ann. § 1008.4(1).* Were there is no valid policy in
force, the insurer owes no duty to a person claimnmng benefits.

Pani zzi v. State Farm Mut. Auto. Ins. Co., 386 F.2d 600, 606 (3d

Cr. 1967). Thus, when an insurance policy |apses for nonpaynent
and i s subsequently reinstated upon receipt of paynent, an
i nsurance conpany is not liable for |oss that occurs during the

| apse. Shifalacqua v. CNA Ins., 567 F.2d 1255, 1257 (3d Gir.

1977) (stating that "[w] here a prem um paynent is 'received after
the loss . . . the acceptance of it nerely reinstate[s] the
policy as of the date of its receipt'") (citation omtted);

Pani zzi, 386 F.2d at 606 (sane); Holland v. Federal Kenper 1ns.

Co., 553 A 2d 450, 451 (Pa. Super. C. 1989) (stating that
"insurance conpany at any tinme may cancel an insured's policy for
lack of tinmely paynment until such tinme [as] the balance is paid
in full").

Al'l state asserts that when Fasanya failed to pay the m ni num
anount on the date it was due, his policy |apsed. Allstate
states that, as indicated in the Cancellation Notice, it canceled
Fasanya's policy on July 2, 1998. (Sisson Aff. 1 9.) Allstate

asserts that it reinstated Fasanya's policy on July 16, 1998,

4 Thi s code section was effective during the period at

i ssue. The Pennsylvania |l egislature repealed this section as of
June 17, 1998 (effective in 60 days) and replaced it with a
virtually identical provision, 40 Pa. Cons. Stat. Ann. 8§

991. 2004(1).



when it received Fasanya's paynent. > 1d. §Y 10 & 12. Thus,
Al | state asserts that Fasanya was not covered on July 11, 1998,
the date of the accident.

The undi sputed facts show that Allstate tinely sent a
cancel | ati on notice on June 13, 1998.° (Fasanya Aff. |7 3-4 & 7;
Sisson Aff. 1 4 & Ex. B.) The record also shows that Fasanya did
not pay the mninum anount due by July 2, 1998, the tine |listed
in the cancellation notice. Rather, Fasanya returned the
cancel l ation notice with an inadequate paynent that Allstate
received on July 3, 1998. (Fasanya Aff. { 5; Sisson Aff. 1 6 &
Ex. C.) Allstate did not receive the remaining portion of the
m ni nrum paynent until July 16, 1998. (Fasanya Aff. § 10; Sisson
Aff. 7 10 & Ex. E.)

The record al so shows that, on July 3, when Allstate

recei ved Fasanya's inadequate paynent, it sent an Autonobile

> On July 16, 1998, Allstate asserts that it sent Fasanya
an Autonobil e Reinstatenent Notice indicating that his policy had
cancel ed effective July 2, 1998 and was reinstated July 16, 1998.
(Sisson Aff. T 13 & Ex. F.) Fasanya denies receiving such a
noti ce. However, Fasanya does not deny that on August 13, 1998,
Al'l state sent himan Autonobile Insurance Bill reflecting a
premumcredit of $72.50, the pro-rated prem umduring the period
of | apse, bearing a transaction date of July 17, 1998. See
Sisson Aff. 1 14 & Ex. G (attaching bill).

6 To be entitled to cancel a policy for non-paynent of
prem uns, the insurer nust mail a cancellation notice to the
i nsured 15 days before the date of cancellation. 40 Pa. Cons.
Stat. Ann. 8 1008.5 (repealed June 17, 1998 and replaced with
virtually identical provision, 40 Pa. Cons. Stat. Ann. 8§
991. 2006(2)) .



| nsurance Special Notice to Fasanya.’ (Sisson Aff. 1 6 & Ex. D.)
The notice stat ed:
Pl ease be advi sed that your cancellation effective date
is/was 12:01 a.m on July 2, 1998.
Your paynent of $200.00 was received on July 3, 1998.
Pl ease note that the Cancellation Notice previously sent to
you on June 12, 1998 will be enforced unless the full
M ni mum Amount Due is received on or before July 2, 1998.
(Sisson Aff. Ex. D.)
Fasanya asserts that he interpreted the follow ng | anguage
as an offer of uninterrupted coverage if he paid his prem um
wi thin a reasonabl e anount of tine:
In order to avoid having your policy cancel, we nust receive
an additional payment of $132.18 before 12:01 a.m on July
2, 1998.
O herwi se, your policy will term nate according to the
Cancel l ation Notice we previously sent you.
(Pl."s Mm of Lawin Opp'n to Summ J. at 4; Fasanya Aff. Y 7-
8.) He asserts that because the Special Notice asked for an
i npossibility, i.e., because he received the notice on July 7,
1998 and it required paynent of the m ni num anount due before
12:01 a.m on July 2, 1998, he had a reasonable anount of tine to
pay the amount due and that, in the interim his policy would be
in force. (Fasanya Aff. 1Y 7-8.)
However, the law is clear that the "acceptance of parti al

paynent for prem uns due does not operate as a waiver of the

! Fasanya no | onger denies receipt of the notices sent by

Al l state. Conpare Conpl. f 6 (stating that Allstate did not send
Fasanya notice) with Fasanya Aff. Y 3-4, 7 & Pl."'s Opp'n to
Reply at 4 (stating that Fasanya received "not one, but two
notices").



i nsurance conpany's right of forfeiture for |apse of prem uns."
Hol | and, 553 A . 2d at 451. Further, "[d]uring the interval

bet ween | apse and the tender of |ate paynent, the insured can in
no way rely on the conpany's subsequent acceptance of his

paynent." Shifal acqua, 567 F.2d at 1257.

The court finds that on July 2, 1998, Allstate cancel ed
Fasanya's policy upon nonreceipt of his premum (Sisson Aff. 19
3-4 & 9.) On July 16, 1998, when Fasanya paid the m ni nrum anount
due, Allstate reinstated his policy with a |lapse in coverage from
July 2, 1998 to July 16, 1998. 1d. § 12. Thus, the court
concludes that the policy was not in effect on July 11, 1998 when
Fasanya had his accident.

The court also finds that Fasanya cannot nmake out a cl aim
for bad faith. To establish such a claim a claimnt nust prove
by clear and convincing evidence that the insurer |acked a
reasonabl e basis for denying coverage and knew or reckl essly

di sregarded its lack of a reasonable basis.® Adanski v. Allstate

8 Pennsyl vania's bad faith statute states:

In an action arising under an insurance policy, if the
court finds that the insurer has acted in bad faith
toward the insured, the court nmay take all of the
foll owi ng actions:

(1) Award interest on the anmount of the claimfromthe
date the claimwas nade by the insured in an
anount equal to the prinme rate of interest plus
3%

Award punitive danmages agai nst the insurer.

Assess court costs and attorney fees against the

i nsurer.

—~
W N
——

(continued...)



Ins. Co., 738 A 2d 1033, 1036 (Pa. Super. Ct. 1999) appea
deni ed, Goodnman v. Durham 759 A 2d 387 (Pa. June 29, 2000). Bad

faith on the part of an insurer is "any frivol ous or unfounded

refusal to pay proceeds of a policy." Jung v. Nationw de Mit.

Fire. Ins. Co., 949 F. Supp. 353, 356 (E.D. Pa. 1997) (citations

omtted); see Adanski, 738 A 2d at 1036 (stating sane). Thus,

"to deternine whether a claimof bad faith has nerit, one nust
| ook at the behavior of the insurer toward the insured and

measure its reasonabl eness.” Nel son v. State Farm Mut. Auto.

Ins. Co., 988 F. Supp. 527, 532 (E.D. Pa. 1997).

Here, Allstate tinely mailed a cancellation notice, did not
receive the m ni num paynent due and relied on the regul ations
that allowed it to cancel Fasanya's policy. Allstate had a basis
on which to deny Fasanya's claim as Fasanya failed to nake the
m ni nrum paynent under his insurance policy. Were a policy is
cancel ed and subsequently reinstated, the claimfor bad faith

must fail. Seckel v. Mnnesota Mut. Life Ins. Co., No.ClIV.A 99-

2834, 2000 W. 233246, at *5 (E.D. Pa. March 1, 2000) (granting
summary judgnent because plaintiff cannot establish bad faith
count where claimwas deni ed due to nonpaynent of premun). The
absence of a duty to provide coverage during a | apse precludes a
finding of bad faith. Because Allstate canceled and reinstated
Fasanya's policy, he was ineligible for coverage on the date of

the accident. Further, in light of the evidence in front of

§(...continued)
42 Pa. Cons. Stat. Ann. 8§ 8371.



Al l state when it nmade its coverage decision, it cannot be said
that Allstate |acked a reasonable basis for denying coverage. °
Plaintiff asserts that summary judgnent cannot be granted
because di scovery is not conplete. (Pl.'"s Mem of Lawin Opp'n
to Def.'s Mot. for Suim J. at 1.) The court notes that
di scovery in this case ended several nonths ago, on Qctober 2,
2000. No extensions were sought. Fasanya filed his own notion
for partial summary judgnment on October 23, 2000. There is,

nor eover, "no genuine issue as to any material fact" before the

court and Allstate is entitled to judgment as a matter of |aw. *°

° The all eged statenent by Esther Egbert to Fasanya's
counsel does not create a genuine issue of material fact as to
Al l state's bad faith. Fasanya supports his argunent that
Al l state acted in bad faith by asserting that on July 30, 1999,
Egbert, an Allstate clains adjuster, stated that conpany records
did not show that Fasanya's policy lapsed. Pl.'s Mem of Law in
Qop'n to Summ J. at 4-5, 19; Alex H Pierre, Esq. Aff. 1 9-10
(attaching plaintiff's counsel's letter to Egbert).

Nevert hel ess, Janet Young, the Allstate adjuster responsible for
Fasanya's policy, advised himthat the policy | apsed fromJuly 2,
1998 through July 16, 1998. Pl.'s Mem of Lawin Opp'n to Def.'s
Mt. for Sumim J. at 4 & Ex. B (attaching letter from Young and
Al l state's activity sheets show ng that Fasanya policy was
canceled on 7/2/98 and reinstated on 7/16/98); Alex H Pierre,
Esq. Aff. § 6 (same).

Fasanya al so contends that Allstate's bad faith is
evidenced by the fact that there is no copy of the reinstatenent
notice in his file. (Pl."s Mem of Lawin Opp'n to Def.'s Mot.
for Sutitm J. at 2.) However, in July 1998, Allstate did not
mai ntai n hard copies of reinstatenment notices. (Sisson Aff.
13.) Thus, the absence of a hard copy does not show bad faith.

10 The court notes that Fasanya failed to support his
contention that additional discovery is needed. Fed. R Cv. P
56(f) (permtting court to continue notion for summary judgnent
where it appears "fromthe affidavits of a party opposing the
notion that the party cannot for reasons stated present facts
essential to justify the party's position"); Lunderstadt v.

Col afella, 885 F.2d 66, 70 (3d Cir. 1989) (stating that failure

(continued...)
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Fed. R Cv. P. 56. Allstate is not liable for bad faith because
it was entitled to cancel Fasanya's insurance policy consistent
with the notice of cancellation and thereafter reinstate that

policy with a | apse in coverage until the date of paynent.

V. CONCLUSI ON

For the reasons set forth above, Defendant's notion for
summary judgnent will be granted.

An appropriate O der follows.

19(....continued)

to submt affidavit in support of Rule 56(f) precludes
continuance); St. Surin v. Virgin Islands Daily News, 21 F.3d
1309, 1314 (3d Cir. 1994) (requiring that party opposi ng sunmary
judgnent identify with specificity what information is sought and
how it woul d preclude sunmary judgnent).

Addi tionally, Fasanya has failed to conply with
di scovery. He has failed to: provide Allstate with self-
executing di sclosures under Section 4:01 of the Cvil Justice
Expense and Del ay Reduction Plan; answer Allstate's
interrogatories and docunent requests; and file a Pretrial
Menor andum and provi de copies of his proposed trial exhibits in
accordance with the Local Rules and this court's O ders.
(Matthew S. Mner Aff. | 2.)

11



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

PETER FASANYA : ClVIL ACTI ON
V. :
ALLSTATE | NDEMNI TY COMPANY : NO. 00-2068
ORDER
AND NOW TO WT, this day of Decenber, 2000, upon

consi deration of defendant Allstate I ndemity Conpany's
("Al'l state") Mtion for Sunmary Judgnent (Doc. #8), plaintiff
Pet er Fasanya's ("Fasanya") opposition thereto, Allstate's Mtion
to File a Menorandumin Reply to Plaintiff's Qpposition (Doc. #
13), and Fasanya's opposition thereto, IT IS ORDERED that said
noti ons are GRANTED and the reply nenorandum i s hereby
i ncorporated into the notion for summary judgnment. Judgnent is
entered in favor of Allstate and agai nst Fasanya on all counts.

| T 1S FURTHER ORDERED t hat the foll owi ng notions are DEN ED
AS MOOT: Allstate's Motion to Strike Plaintiff's Unauthorized New
and Materially Different Version of H's Proposed Anended
Conpl aint Inproperly Attached to Plaintiff's Reply to Mdtion for
Amendnent and Joinder (Doc. # 14); Fasanya's Mdtion to File Reply
to Qpposition to Motion for Amendnent and Joi nder (Doc. # 17);
Al l state's Motion in Limne to Dismss Plaintiff's Conplaint or
to Exclude Evidence (Doc. # 22); Fasanya's Cross Mtion for
Partial Summary Judgnent (Doc. # 21); and Fasanya's Motion for
Leave to File Reply to Opposition to Cross Mtion for Sunmary

Judgnent (Doc. # 24).




LOU S C. BECHTLE, J.



